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state the basis for denial or referral and in-
clude an assessment of the applicant’s credi-
bility.

§ 208.20 Admission of the asylee’s
spouse and children.

(a) Eligibility. A spouse, as defined in
section 101(a)(35) of the Act, 8 U.S.C.
1101(a)(35), or child, as defined in sec-
tion 101(b)(1)(A), (B), (C), (D), (E), or (F)
of the Act, also may be granted asylum
if accompanying or following to join
the principal alien who was granted
asylum, unless it is determined that:

(1) The spouse or child ordered, in-
cited, assisted, or otherwise partici-
pated in the persecution of any persons
on account of race, religion, nation-
ality, membership in a particular so-
cial group, or political opinion;

(2) The spouse or child, having been
convicted by a final judgment of a par-
ticularly serious crime in the United
States, constitutes a danger to the
community of the United States;

(3) The spouse or child has been con-
victed of an aggravated felony, as de-
fined in section 101(a)(43) of the Act; or

(4) There are reasonable grounds for
regarding the spouse or child a danger
to the security of the United States.

(b) Relationship. The relationship of
spouse and child as defined in sections
101(a)(35) and 101(b)(1) of the Act must
have existed at the time the principal
alien’s asylum application was ap-
proved and must continue to exist at
the time of filing for accompanying or
following-to-join benefits and at the
time of the spouse or child’s subse-
quent admission to the United States.
If the asylee proves that the asylee is
the parent of a child who was born
after asylum was granted, but who was
in utero on the date of the asylum
grant, the child shall be eligible to ac-
company or follow-to-join the asylee.
The child’s mother, if not the principal
asylee, shall not be eligible to accom-
pany or follow-to-join the principal
asylee unless the child’s mother was
the principal asylee’s spouse on the
date the principal asylee was granted
asylum.

(c) Spouse or child in the United States.
When a spouse or child of an alien
granted asylum is in the United States,
but was not included in the asylee’s ap-
plication, the asylee may request ac-
companying or following-to-join bene-

fits for his/her spouse or child by filing
for each qualifying family member a
separate Form I–730, Refugee/Asylee
Relative Petition, and supporting evi-
dence, with the designated Service of-
fice, regardless of the status of that
spouse or child in the United States. A
recent photograph of each derivative
must accompany the Form I–730. The
photograph must clearly identify the
derivative, and will be made part of the
derivative’s immigration record for
identification purposes. Additionally, a
separate Form I–730 must be filed by
the asylee for each qualifying family
member before February 28, 2000, or
within 2 years of the date in which he/
she was granted asylum status, which-
ever is later, unless it is determined by
the Service that this period should be
extended for humanitarian reasons.
Upon approval of the Form I–730, the
Service will notify the asylee of such
approval on Form I–797, Notice of Ac-
tion. Employment will be authorized
incident to status. To demonstrate em-
ployment authorization, the Service
will issue a Form I–94, Arrival-Depar-
ture Record, which also reflects the de-
rivative’s current status as an asylee,
or the derivative may apply under
§ 274a.12(a) of this chapter, using Form
I–765, Application for Employment Au-
thorization, and a copy of the Form I–
797. The approval of the Form I–730
shall remain valid for the duration of
the relationship to the asylee and, in
the case of a child, while the child is
under 21 years of age and unmarried,
provided also that the principal’s sta-
tus has not been revoked. However, the
approved Form I–730 will cease to con-
fer immigration benefits after it has
been used by the beneficiary for admis-
sion to the United States as a deriva-
tive of an asylee.

(d) Spouse or child outside the United
States. When a spouse or child of an
alien granted asylum is outside the
United States, the asylee may request
accompanying or following-to-join ben-
efits for his/her spouse or child(ren) by
filing a separate Form I–730 for each
qualifying family member with the
designated Service office, setting forth
the full name, relationship, date and
place of birth, and current location of
each such person. A recent photograph
of each derivative must accompany the
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Form I–730. The photograph must
clearly identify the derivative, and will
be made part of the derivative’s immi-
gration record for identification pur-
poses. A separate Form I–730 for each
qualifying family member must be
filed before February 28, 2000, or within
2 years of the date in which the asylee
was granted asylum status, whichever
is later, unless the Service determines
that the filing period should be ex-
tended for humanitarian reasons. When
the Form I–730 is approved, the Service
will notify the asylee of such approval
on Form I–797. The approved Form I–
730 shall be forwarded by the Service to
the Department of State for delivery to
the American Embassy or Consulate
having jurisdiction over the area in
which the asylee’s spouse or child is lo-
cated. The approval of the Form I–730
shall remain valid for the duration of
the relationship to the asylee and, in
the case of a child, while the child is
under 21 years of age and unmarried,
provided also that the principal’s sta-
tus has not been revoked. However, the
approved Form I–730 will cease to con-
fer immigration benefits after it has
been used by the beneficiary for admis-
sion to the United States as a deriva-
tive of an asylee.

(e) Denial. If the spouse or child is
found to be ineligible for the status ac-
corded under section 208(c) of the Act,
a written notice stating the basis for
denial shall be forwarded to the prin-
cipal alien. No appeal shall lie from
this decision.

(f) Burden of proof. To establish the
claimed relationship of spouse or child
as defined in sections 101(a)(35) and
101(b)(1) of the Act, evidence must be
submitted with the request as set forth
in part 204 of this chapter. Where pos-
sible this will consist of the documents
specified in § 204.2 (a)(1)(i)(B),
(a)(1)(iii)(B), (a)(2), (d)(2), and (d)(5) of
this chapter. The burden of proof is on
the principal alien to establish by a
preponderance of the evidence that any
person on whose behalf he or she is
making a request under this section is
an eligible spouse or child.

(g) Duration. The spouse or child
qualifying under section 208(c) of the
Act shall be granted asylum for an in-

definite period unless the principal’s
status is revoked.

[62 FR 10337, Mar. 6, 1997, as amended at 63
FR 3796, Jan. 27, 1998. Redesignated at 64 FR
8490, Feb. 19, 1999]

EFFECTIVE DATE NOTE: At 65 FR 76136, Dec.
6, 2000, § 208.20 was redesignated as § 208.21
and then amended by revising paragraph (a),
effective Jan. 5, 2001. For the convenience of
the user, the revised text is set forth as fol-
lows:

§ 208.21 Admission of the asylee’s spouse
and children.

(a) Eligibility. In accordance with section
208(b)(3) of the Act, a spouse, as defined in
section 101(a)(35) of the Act, 8 U.S.C.
1101(a)(35), or child, as defined in section
101(b)(1) of the Act, also may be granted asy-
lum if accompanying, or following to join,
the principal alien who was granted asylum,
unless it is determined that the spouse or
child is ineligible for asylum under section
208(b)(2)(A)(i), (ii), (iii), (iv) or (v) of the Act
for applications filed on or after April 1, 1997,
or under § 208.13(c)(2)(i)(A), (C), (D), (E), or
(F) for applications filed before April 1, 1997.

* * * * *

§ 208.21 Effect on exclusion, deporta-
tion, and removal proceedings.

(a) An alien who has been granted
asylum may not be deported or re-
moved unless his or her asylum status
is terminated pursuant to § 208.23 of
this part. An alien in exclusion, depor-
tation, or removal proceedings who is
granted withholding of removal or de-
portation or deferral of removal may
not be deported or removed to the
country to which his or her deporta-
tion or removal is ordered withheld or
deferred unless the withholding order
is terminated pursuant to § 208.23 or de-
ferral is terminated pursuant to
§ 208.17(d) or (e).

(b) When an alien’s asylum status or
withholding of removal or deportation
is terminated under this part, the Serv-
ice shall initiate removal proceedings
under section 235 or 240 of the Act, as
appropriate, if the alien is not already
in exclusion, deportation, or removal
proceedings or subject to a final order
of removal. Removal proceedings may
also be in conjunction with a termi-
nation hearing scheduled under
§ 208.23(e).

[64 FR 8492, Feb. 19, 1999]
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